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MM Doclcet No. 87.268

REPLY COMMENTS OF VlACOM INC.
ON TBE·SJXlB NOncE or PROPQSIJ) RULE MAKING

VJacom Inc. ("Viacom") hereby submits reply romments to the Commission's Sinh Further

Notice ofProposed Rule Making ("Stxth Notiaj in MM Docket No. 87-268, 11 FCC Red

10968 (1996). Vw:om is a signatory to the reply comments filed this day by the Broadcasters

CauCus. Moreover) Vlacom agrees with the essential points set forth in the reply comments filed

by Sinclair Broadcast Group, lm:. Neverthdess, as the mdirect li~ensee of eleven full-service,

commercial broadcast television stations,! ten ofwhich are licensed on channels in the UHF band.

Viacom submits these separate reply comments in support ofand to highlight cenain facets of the

Pbm agreed upon by the Broadcasten Caucus, Viacom.. Sinclair and other broadcasters to resolve

the possible competitive disadvantages which Viacom fears will be realized by NTSC stations now

resident on the UHF band and which remain on that band whet:l broadcasting digitally ("V-to-V"

stations) when' compared with VHF stations relocating to the UHF band ("V-to-U" stations)

under the DTV Table ofAllotments. However, Vl2Com dissents from that portion of the

Broadcasters CaUQls reply commems which endorses a July 25, 1996 cut-offdate with respect to

1 no.a1ioas are; WPSG(TV), Owrmel S7, Ph.iladelpbia; WSBK(l'V), Cba:zme1 38, Boston; WDCA, Channel
20, WuJri..... D.C.; K1'XA(lV), Channel 21, Dal1as~ WICBD(TV). Chmne1 SO, Detroi~ WUPA(TV), Channel
69, A.dI:aIa; KTXH(TV). Cblamel20, HoQsloD; WTOG-TV, Channel 44, St. Pe\CrSburg~ KMOV(TV). Channel 4,
SL Louis; aod WVIT<TV>, Channel 30, Hanford.



modification applications filed before or after that date and urges the Corrurussion to include in the

final Table all NTSC modification applications on file as of a future date (to be announced by the

Commissioo) before adoption ofa final Table.

L ne P01m" Level Flaw mthe Tables

The separate DTV Table ofABotments set forth by the Commission in the Sixth Further

Notice and by the Broadcasters Caucus in its proposal. are predicated on the principle of

"replication." As described by the CA>mmission, under the replication concept., the DTV Table

attempts to provide DTV coverage areas comparable to existing NfSC Grade B coverage areas,

taking each station's actual facilities and interference into account. Sixth Further Notice, FCC 96·

317 at'12. Viacom supports this geography-based principle, but only insof~ as it insures that

digital UHF stations are no more disadvantaged competitively in comparison w'ith VHF stations

than they already are in the analog world. That is, Viacom urges the Commission to seek to

achieve replication ofthe relative competitive posture ofUHF' stations with respect to VHF

stations. VlaCom. recognizes that to do so requires adoption ofa staitdard measure ofcompetitive

relativity, and the Commission can appoint a panel to do so. VtaCOm wishes to emphasize that it

acknowledges the existing disparity between VHF and UHF stations and is not attempting in this

proceeding to eliminate or reduce that difference Rather, Vlacom advocates only that the

UHFIVHF muketPW:e disparity bellO greater in digital than it is today.

The potential for aggravated disparity in the digital era is most likely to occur in the UHF

band to which both VHF and UHF stations will be assigned. Replicating the larger coverage

areas enjoyed by NTSC VHF stations which move to the UHF band by means of assigning [0

them DTV power levels substantially higher than will be assigned to UHF digital stations, creates

this problem. An example ofsuch disparity, even under the Table proposed by the Broadcasters

Caucus, can be seen in washingto~ D.C., where WDCA(TV).licensed to a Viacom subsidiary,
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operates ouCbannel20 and has a DW assianment ofCbaJme169, and where,WRC-TV operates

on Cbannel4 ad bas a DTV assignmem ofChannel 30. To replicate their current service areas,

WDCA(TV)'s digital transmission under the Broadcasters Caucus Table is set at a power level of

161 kilowatts. while WRC-TV's power is set at a power level of2,OOO kilowatts, a twelve-fold

disp~. Theeoh&Q.Ced reception.ofWRG-TV with respect to that ofWDCA(TV) will obviously

hamper VtaCOm's economic competitiveness in the Washington, DC. market.

Given the "clift'"dfect" ofaDrV signal-in which viewers at a certain distance from the

tnmsmitter will receive not a degraded signal (as in the NTSC environment) but rather, no signal

at aJl- it is possible that Washington D.C.-area viewers with a typical indoor UHF loop antenna

wiD be unable to receive the VJ.acom siinal even within the station's present Grade A contour. At

the same time, these viewers will be able to receive the competing signal ofthe much higher

powered"V-to-U stations. This incongruity will not only competitively disadvantage Viacom with

respect to its video programming delivered to low gain. indoor) conventional TV antennas but

abo with respect to new computer appliances with pop-up low gain antennas used for the

reception ofvideo and data transmissions on computers. Similar disparities exist in the other nine

markets in which Vtacom operates iJHF facilities. This disadvantage to Vaacom's nine UPN­

affiliated UHF stations. along with the hundreds ofother similarly situated UPN affiliates

nation'Wide, will.further handicap the nascent emerging UPN network. UPN depends upon UHF

outlets for its visibility. !fthe plans presently under consideration relegate UHF digital facilities to

service areas inferior to tbat ofVHF' stations in terms of reception capability and. consequently,

economic'VitaJity, the viability ora fourth new network coWd be jeopardized.

IL The PI.. to Resolve the P....er Level Flaw

. " RecoguiZingthesubstaDtlal inequities resulting from the Table's power level assignments to

"VHF and UHF·stations re10catina to the UHF band) the Broadcasters Caucus) Viacom, Sinclair
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and other broadcasters collectively have spent many hours anempting to resoJve the issue. The

compromise resOlution is embodied in the Plan. Under the Plan. the signatories commit to:

(1)~ote time. persouae1 and substantial tinanciaJ· and logistical resources to design,
coDdBet aDd evaluate field tests ofV-to-U and U-t~U anrenna receptivity mel interference for the
purpose ofevaIuatiDg the extent to wbi<:h the relative competitive postUre of today's UHF and
VHF stations is Rplieated in the DTV environment with respect to Grade A and Grade B
coverages. takiDs into account indoor. direct cormected anteDDa reception.

(2) work with receiver JD3Dl1&cturers to devdop greatly improved receiving antenna
technology for widespread inclusion in television receivers; aDd

(3) work to create and/or.support the appropriate orgmizations to provide continuing
technical oversi&ht -ofthe testin$e power and channel aIlotm.entIassignment process and to make
recommendations to the COlDJDlsSton based on neutral and scientific principles.

Moreover. the Plan provides for a two-year transition period during which UHF and VHF

stations relocating to the UHF band will be subject to power levels other than those assigned to

them in the Table proposed by the Broadcasters Caucus For the first two-year period

commencing with the Commission's adoption ofthe Table ofAllotments. U-to-U stations in some

markets would have the ability to double their power levels up to "X" kilowatts (a number which

has yet to be agreed upon by signatories to the Planl). Specifically, U-to-U stations would be

permitted to operate at a level double their assigned power (as speci£ed in the Broadcasters

Caucus Table). not to exceed two-thirds of the power level of the lowest-powered V-to-U

stations or "X" kilowatts, so 10Dg as no new material interference is caused to NfSC stations.

For the same two-year period., despite higher assigned power levels. V.to-U stations would be

permitted to o~e only at "X, " except for a certain number of such stations participating in [he

testing process, wbich would be allowed to operate up to their assigned levels.

The purpose ofthe two-year transition period is to establish a benchmark by which slalion~

relocating to the UHF band may be optimally studied. During that period, a technical working



group will collect field data and assess the data in order to make recommendations to the

Commissioa. Under the terms of the Plan, the Commission will, relying on the field data collected

~ the technical woddng group, direct power increases for UHF stations and power decreases for

VHF swioDs where necessary to achieve replication.

m Tbree SipiIicaot Aspects of the Plan

VlaCOm supports the Plan, pa:rticularly the two-year transition it provides for broadcasters

enteriDg into the new, uncharted world ofdigital television. Because any table devised today is

necessarily rooted in the theoretical, it is only reasonable for the Commission to direct the

industry to take the measured. incremental approach to digital as outlined in the Plan. Thus,

Viacom uraes the Commission to adopt the Plan. In so doing, however, Viacom respectfully

requests that the Commission require that:

(1) VHF stations in the UHF band be permitted to operate at a power level ofno more than 500
kilowatts during the two-year period (except for those stations participating in tests., which may
operate at higher levels);

(2) the field tests. conducted during the two-year period be overseen and supervised by a neutral,
unbiased body, but with the active participation of a group of representatives from various sectors
of the broadcast industry~ and

(3) the Commission re--open its notice-and-comment processes at any stage of the entire transition
period todi8itaJ in order to resolve legitimate issues and/or points ofcontroversy raised by
broadcasters.

A. VHF Statioas Must Be LImited to No More Than 500 Kilowatts for the First Two Years

The signatories to the Plan were unable to reach consensus on the maximum power level for V­

to-V stations. The signatories were split, with Viacom, ALTV, APTSIPBS, Sinclair and Tribune

promoting a power limitation of 500 kilowatts, and with ABC, CBS, NBC and MSTV promoting

a one megawatt limitation. Viacom urges the Commission to adopt the Plan and to impose a two­

year limitation ofSOO kilowatts for "V-to-U" stations. Thereafter, the determination as to
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whether such stations could increase their power would be left to the Commiss,ion, based upon Its

analysis ofthe field data conected and aDalyzed within the context of assuring replication of the

competitive posttw'ofUHF stations as compared to VHF stations.

Barring non-experimental V-to-U stations from operating at levels above Soo lew during the

two-year transition period v..iD result in a more neutral determination ofultimate power levels at

the end ofUlat period. That is. establishing a 500 1cilowatt limitation for V-to-U stations for the

first two years insures that after that time the Commission will not need to engage in a decision­

making process that is predicated on a/ail accompli based on installation of expensive, embedded

transmission facilities. Such a process would be heavily encumbered by economic arguments

propounded by stations which have invested time, money and effort in inmJling expensive high

power (iA... in excess of 500 Jew) facilities in order to preserve the benefit of heavy financial

investments they have incurred. In sb.o~ the Commissi.on now should limit V-to-U power levels

to 500 kilowatts for the two-year transition period to avoid prejudging the outcome of its ultimate

detamination as to· the powers to be assigned to V-to-U and U-to-U stations.

As to experimental stations. the Plan provides that at least one V-to-U station in each market

(and more, ifdetermined to be justifiable by the field testing body on engineering principles) vtiil

be permitted to operate at the power level assigned to it in the Table. The test stations, therefore,

will operate for the first two years at a power in excess of 500 kilowatts.

Viacom cautions the Commission that the test stations may also assert the economic

arguments discussed above so as to preserve their status quo. In order to avoid such assertions

from jeopardizing what should be prejudice-free decision-making by the Commission, and to

expedite the testing itseI( Vlacom proposes that the augmented costs of test stations be defrayed

by an indUstry-sUbsidized fund. At the end ofthe two-year period, any test station pennitted to

CODtiDue operatin& at the increased power level for its own purposes would be required to
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reimburse the fund for monies it accepted to defray the costs of the test. Those test stations

required by the Commission to decrease power from their test levels would owe nothing to the

fund. The Commission should encourage participation in and coordinate such a fund. Moreover,

art'f station vohinteering to serve as a test station during tM transition, should be required to apply

to the Commission for lID experimental license. Such licenses should have expiration dates of no

longer than two years and should expressly contain a condition stating that the experimental

licensee operates its station subject to a possible decrease in power at the end of the license term

All test statious will, therefore, be on notice as to the limitations of their authority during the two­

year tnmsition and thereafter.

B. The Field Tests Must Be Oveneen and Supervised By • Representative Body

The field studies conducted during the two-year period will largely determine the crucial

power-level framework for television broadcasters in the digital era. It is important, therefore,

that the studies be delegated to a body of technical persons highly experienced in the field of

television broadcasting. Vl3.Com believes that to achieve such an objective would mean that all

broadcasters should defer to an independent council ofengineers, to plan. review and participate

in the design and data-collection process ofthe two-year testing scheme. This independent group

would confer with- and seek ad'\lice and assistance from industry associations whose members

represent ofall broadcasters. such as ALTV, MSTV and NAB, as well as Commission

representatives.
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C De CommiJtion MtIst StaDel Ready, WiDing aDd Able to Resolve IssutS as Tbey AriK

Key to the success ofthe two--year phase--in period is the flexibility and responsiveness of the

Commission. Indeed, the Plan contemplates that the Commission will serve as arbiter of the

power-level issue at the conclusion ofthe testing by requirina power increases for UHF stations

and power decreases for VHF stations in the event that the competitive difference between UHF

and VHF broadcasters are found to be exacerbated under the proposed Table ofAllotments.

Because they would result in a modification ofthe Table of Allotments codified as a Commission

rule, such decisions will most likely be subject to the notice-and-comment procedure required

under the Administrative Procedure Act But the Commission should impose short commem

deadlines and pa,e limitations on comments filed and should issue an order within thirty days after

the final comments deadline. Moreover, the Commission should entertain legitimate requests for

declaratory rulings or petitions for rule making and initiate the requisite proceedings immediately

Vi.acom also urges the Commission to encourage Congress to give the Commission the authority

to make such determinations in an adjudicatory, rather than a notiee-and-cornment proceeding.

IV. The Table Adopted by the CommitsioD Should lDdude All ModificatioD Applications
FRed Up to the Date for Filing Reply CODIIBents in this Proceeding

In the Sixth Further Notice, the Commission proposed that all NTSC modification

applicatioDS 00 file as ofJuly 25, 1996 (the date ofadoption oftlle notice), as well as those filed

subsequent to that date, be granted subject to the Commission's final decision on the DTV Table

ofAllotments. See FCC 96-317 at ~3. The Commission's asserted rationale for this proposal!:)

that service area replications to be provided by the draft Table set fonh in the Sixth Further

Notice. could be "substaatially affected" ifstations make changes after July 25, 1996 to their

teclmical operations, including maximum effective radiated power (ERP), antenna height above

average terrain (HAAT), and transmitter locations. However, the Commission also expressed its
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coneem that &eeziDa modificatioDi to existing NTSC stations "could pose hardships for

broadasters." ld. -Accordingly, the Commission sought comment on whether conditions to
, ,

grants ofmodiDc:ation applications should adhere only to those applications filed after July 25.

1996.

Viacom urges the Commission to issue a "freeze" on modification applications as of a near·

future date it wiD establish by Public Notice prior to the release of its final Table. Thus. the

Commission could issue such a notice one or two weeks hence, establishing a date certain. for

example, in February 1991, as the' final date for accepting an modification applications that will be

processed and included in the Table. Such a future date constitutes the fairest mechanism. in that

it insures that all parties are on notice as to the Commission's freeze date, The importance to

stations ofsecuring the best NTSC teclmica1 facility prior to adoption ofthe Table cannot be

adequately undencored. As the Commission itself recognizes, the very future of the nation's

nearly 2,OOOtelevmon stations is to be determined by its NTSC specifications on a given date

To set that crucial date such that all modification applications filed as of July 25, 1996, the time of

adoption ofthe Stith FurtMr Notice --a date speculated upon by the industry, but which was

never publicly announced in advance-- is arbitrcuy at best. That date is arbitrary in light of the fact

that nearly 200 modification applications were filed with the Commission in the months of June

and July 1996 alone. These 200 applications are in addition to all applications already on file and

awaiting Commission action In the Jive months after July 1996, through December 1996, the

nmnber of~odfficationapplications totaled less than halfthe number filed in JWle and July.

Because Commission staffwould have an onerous backlog of applications to process even if July

25, 1996 were set as the freeze date, no substantially greater burden would be created for the

Commission sta1fif it were to pr~ all modification applications set as of a publicly announced.

ncar-future date. Not only would setting such near-future date constitute a fair, open and honest

approach for aU television broadcasters, but it would insure more certainty for broadcasters as

they enter the diaital era.

9



V. CODdutiOD

For the foregoingr~ Vl&COm urges the Commission to adopt the Plan agreed to by a

wide conseaSus ofbroadcasters, with emphasis on the lllItters discussed above.

VIACOMINC

Edward Sch<>r
Vice President, Associate
General Counsel, Regulatory

January 24, 1997
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